
“Conducting due diligence of an acquisition target can be likened to plowing a field. In 

comparison, the amount of information that a company may provide at the outset can be 

likened to mowing the lawn. One goes deeper than the other.”

By Pete Bradford and Charlie Patrick, KPMG

SPOTLIGHT ON...

Bribery & Corruption: 

  hen U.S. and U.K. 

  companies seek to 

  expand internationally 

  through acquisitions 

  and joint ventures 

  (“JV”), they sometimes 
underestimate the legal and regulatory risks of 
buying a company overseas, particularly in the matter 
of bribery and corruption. They may fail to take a 
rigorous approach to anti-bribery and corruption 
due diligence or to realize that as thorough a risk 
assessment as possible should be undertaken in 
advance of the deal.

The risks are growing, in part because U.S. and 
U.K. companies are venturing further into emerging 
markets where bribery and corruption may be more 
prevalent than in developed markets. And, as the U.S. 
continues to police and U.K. authorities become more 
active in enforcing tough anti-bribery and corruption 
(ABC) laws, companies are needing to pay more 
attention to the risk of non- compliance.

Tougher laws and sharper 
enforcement
Thanks to growing penalties1 in the U.S. for 
contravening the Foreign Corrupt Practices Act 
(“FCPA”), American and those companies also subject 
to the FCPA are becoming more focused in ferreting 
out business, operational, compliance and financial 
information from a target company that could have an 
impact on the acquirer’s exposure to ABC legislation. 
The U.K. authorities have also had a greater arsenal of 
law at their disposal since the U.K. Bribery Act came 
into force three years ago. 

target or JV partner, the company should take into 
consideration the following aspects of the target:

• Does the target have a global footprint and operate 
 in countries with high levels of corruption?

• Does the target operate in an industry with 
 significant interactions with government agencies?

• Does the target use a high number of third parties 
 to manage its sales, operations or back-office in 
 other countries?

• Does the target have previous issues regarding 
 fraud, regulatory non-compliance or tone-at-the 
 top issues?

If the answers to any of those questions is yes, then 
the company should strongly consider conducting 
more detailed regulatory due diligence on the target. 
(For a summary of the key issues in four areas of due 
diligence, see below.)

The ABC laws in the U.S. and the U.K. have global 
reach. The newer law, in the U.K., extends bribery 
and corruption to include business conducted solely 
in the private sector, not just transactions between 
companies and anyone who could be considered a 
government official, as with the FCPA. 

The U.K. Act also makes companies liable if they fail to 
prevent an act of bribery from taking place. Although 
this has not been tested yet in court, the only defense 
against this charge would be if a company was to show 
that it had in place so-called ‘Adequate Procedures’2.  

This also helps explain why understanding the bribery 
and corruption risks prior to acquisition, to the extent 
possible, and the extent of the company’s response to 
those risks, as embodied in their compliance program, 
is such a good idea. 

Questions to ask first
When a company identifies a potential acquisition 
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•	Countries of operation
•	Inquire whether the target 
 has US-based operations
•	Target’s industry
•	Relationships and business 
 transactions with foreign 
 officials and government 
 owned entities
•	Previous regulatory based 
 investigations
•	Conduct corporate 
 intelligence on the target

• Assess the target’s ethics 
 and compliance programs

• Inquire whether target’s 
 ABC compliance program  
 includes:

  • Training

  • 3rd party due diligence

  • Risk assessment

  • Internal audit

  • Compliance and  
   monitoring procedures

• Assess higher risk process 
 areas, including:
 • Sales
 • Contracting
 • Procurement
 • Accounts payable
 • General ledger 
  accounting
 • Tax

• 3rd party contracting and 
 compensation

• General ledger (GL) 
 account analysis

• Detailed GL transaction 
 review

• 3rd party screening

• Travel and entertainment 
 expense analysis

Understanding the target
Entity level control 

assessment
Process control 

assessment
Transaction testing

Four key areas of ABC due diligence
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Bribery & Corruption: 
Unfortunately, acquirers sometimes don’t consider 

these questions; often they either believe that the 

risk of non-compliance with ABC laws is insignificant 

or that the matter can be dealt with once they have 

acquired the target. This attitude is more common 

among companies in the U.K. than in the U.S., where 

the track record of enforcement against companies is 

better known and far longer. 

The risk of non-compliance with ABC laws is also 

financial. The effects may not end with a fine; there’s 

also the risk to the acquirer’s reputation and the risk 

that the value of the target company may shrink if 

employees, vendors or customers have to be purged 

in order to be in compliance.  Understanding these 

risks at the outset through comprehensive ABC due 

diligence means that adjustments can be made to 

the purchase price, indemnities obtained from the 

vendors and disclosures made in advance to the 

regulatory authorities. 

Then there is always the added value of understanding 

the target better. By finding the weaknesses in its 

processes and operations, the acquirer can prepare a 

plan for remediation once the target is bought, both 

in respect of ABC as well as other compliance matters 

identified.

Delving deeper
Conducting due diligence of an acquisition target 

can be likened to plowing a field. In comparison, the 

amount of information that a company may provide 

at the outset can be likened to mowing the lawn. 

One goes deeper than the other. But in the case of an 

acquisition target, the company may be reluctant to 

provide the relevant information to the acquirer, so 

the latter has to acquire data from a range of other 

sources.  These can include: public information about 

the company, court filings and media coverage. If 

the acquirer is bidding competitively, then this may 

further negatively affect the amount of information 

divulged by the target.

There are other general factors that are likely to affect 

the bribery risk. One is the industry in which the target 

is operating. An industry where large sums of money 

change hands between the company and government 

bodies (such as defense, mining, pharmaceutical, life 

sciences, energy, oil & gas and infrastructure) are 

more risky from an ABC perspective than industries 

with less governmental involvement.

The country and region in which the target operates 

is also an important factor to consider. Transparency 

International, a non-profit organization, provides a 

useful ranking of countries based on the perceived 

level of corruption in their public institutions. 

Companies operating in countries that rank low 

in their global index are likely to be more risky 

investments from a compliance point of view than 

those in less corrupt countries.

Acquirers must also burrow much more deeply to 

gain a full understanding of the risk they are taking 

on in buying a company. Does the target have a code 

of conduct with regard to ABC? Are there guidelines 

for travel and expenses? Does it have its own supplier 

due diligence program? A whistleblowers’ hotline? An 

internal audit department? 

The acquirer ideally should look at the accounts of the 

target, starting with the trial balance on a monthly 

basis and a detailed general ledger, in order to track 

the company’s spending patterns. Is there a particular 

vendor or customer who receives more business 

than others? Are there any suspicious transactions 

involving a particular third party? Acquirers tend to 

focus on the sales side, but the payments side of the 

ledger requires equally close scrutiny. 

This kind of investigation should be considered as 

much art as science; it takes an experienced eye to 

spot something out of the ordinary and thus worthy 

of further analysis.

Key lessons
The first lesson is that ABC due diligence should 

be undertaken as a normal part of the overall due 

diligence prior to an acquisition. Such an assessment 

is most effective if it is done at the beginning of the 

acquisition process rather than at the end. It may take 

time to extract the information from an unwilling 

target; far better to find out early that there are 

skeletons in the closet rather than at the last minute.

The second lesson is that ABC due diligence should 

be seen as a driver of value and not simply a costly 

form of compliance. The better the understanding 

of the target, the more valuable the business insight, 

not just for avoiding big fines and penalties but also 

for improving the performance of a company, once 

acquired.
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1According to Shearman & Sterling, there were more than US$720 million in FCPA penalties in 2013 and the average penalty of $80 million was considerably higher than in previous years. FCPA 
Digest of Cases, January 2014 
http://shearman.symplicity.com/files/4d5/4d5544d54cc00e81159f270a9d31dcb2.pdf

2The Adequate Procedures comprise: Proportionality, Top Level Commitment, Risk Assessment, Due Diligence, Communication and Monitoring & Review. 
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