
Post-closing contract problems typically arise when vague 
terms are contained in a contract, the contract language 
contains intended and unintended inconsistencies, when 
accountants have not reviewed certain critical clauses at 
the time the deal was structured, or when not enough 
attention was paid to the mechanisms that would be used 
in the event of a post-closing dispute. In the last few 
months, there has been a significant increase in purchase 
price adjustment disputes. The KPMG team has recently 
been involved in a number of post-closing disputes 
where hundreds of millions of dollars in purchase price 
adjustments were at issue.

Not surprisingly, questions are now being asked about 
whether deal makers are adequately prepared for the 
climate in which both buyers and sellers have certain 
deal regrets. If nothing else, it is a time when potential 
sellers and potential buyers are taking a closer look at 
ways to structure contracts in order to try to avoid the 
frustration and high cost of post-acquisition disputes. 
Focusing on certain issues before the contract is signed 
can help minimize any future misunderstandings and 
corresponding conflicts. 

WHAT ARE THE FINANCIAL STATEMENT REQUIREMENTS?
One area that consistently creates confusion involves 
the accounting and financial provisions in the purchase 
and sale agreement (PSA). When contract problems 
arise, they are frequently due to the use of vague or 

imprecise wording regarding closing financial statement 
requirements, such as Generally Accepted Accounting 
Principles (GAAP), being consistently applied. Because 
GAAP is open to interpretation, the issue of subjectivity 
by the competing parties is almost inevitable in any 
deal. And, since deals typically are put together using 
financial statements issued well before the closing 
date, adjustments are required after the close. It is at 
that point when problems tend to arise. Some of the 
most commonly disputed issues involve closing working 
capital, cash, indebtedness, net asset value, earn-outs, 
contingent value calculations, and transaction expenses. 
Often, those negotiating the contract do not pay enough 
attention to the financial provisions and those provisions 
are not typically reviewed by accountants, who are 
identified as neutral arbitrators in the PSA and the 
ones charged with interpreting the language to resolve 
such disputes. 

Buyers and sellers are inclined to interpret these 
provisions differently and choose a calculation that 
is most favorable to their interests. One party might 
intend to use GAAP, while another assumes that the 
methodologies and principles consistent with past 
practice will control. It is not uncommon for acquirers 
to assume that the accounting practice it uses will 
automatically be adopted post-closing. However, the 
seller, may be assuming that its own past practices 
will control.
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Additionally, oftentimes the parties include multiple 
referenced financial statements as the base point 
of consistency and do not contemplate that each 
referenced statement was prepared with different 
accounting methodologies. It is also important to clarify 
timing. Buyers and sellers should be clear when the 
closing financial statements are to be prepared and what 
impact the closing of the transaction may have on those 
financial statements. 

“Materiality” is another one of those terms that can have 
various meanings, depending on context. The materiality of 
an item may be very different in the context of a financial 
statement preparation as opposed to determining a 
purchase price adjustment. Both buyers and sellers should 
consider all of these points as a way to help prevent 
post-closing disputes. Of course, buyers and sellers each 
have their own perspectives when entering into a deal. 
Understanding where the other side is coming from can 
help to minimize any ambiguity later on.

COMMON PERCEPTIONS
Typically, a target’s net working capital, or other financial 
statement pegs used to price the deal were prepared using 
the seller’s historical accounting practices. The seller will 
often assume that the closing financial statements should 
be prepared utilizing the same practices and accounting 
principles as those used to prepare the target’s financial 
statements. Purchase price provisions often state that 
the closing financials should be prepared in accordance 
with GAAP, consistent with historical accounting 
practices. Buyers will often argue that the seller’s 
historical accounting practices are not compliant with 

the requirements of the contract (i.e., GAAP, IFRS, etc.). 
The buyer will often claim that the valuation outlined in the 
purchase agreement is based on a number of assumptions, 
including a certain level of working capital or assets to 
be delivered at closing and that the financial targets are 
included to help ensure that the buyer receives the benefit 
of its bargain regardless of the seller’s historical accounting 
practice. Sellers often argue that these post-closing 
adjustments result in unequitable changes.

LESSONS LEARNED
What does this mean for deal-makers? Purchase price 
adjustments often occur and can have a significant 
impact on the overall price of the deal. When two parties 
are coming together in these high-stakes and frequently 
expedited deals, it is still imperative that all parties 
review the language in the contract and agree to the 
meaning of any ambiguous terms. Sellers and buyers 
would be well-served by turning their focus on the 
processes they will employ to help ensure that contracts 
reflect the intent of the parties. In addition, they should 
put adequate emphasis on an effective program of 
contract vetting regarding the financial and accounting 
provisions in their agreements up-front in order to avoid 
costly disputes later on. It is not advisable to sign a 
contract and assume that any dispute can be easily 
resolved after the deal closes. 

Disputes may arise despite how carefully drafted the 
contract provisions may be. Both buyers and sellers 
should enter contracts aware of the provisions that often 
lead to a dispute.
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